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1. Aggrieved by confirmation of certain penalty for Assessment Year
(AY) 2019-20, the two assessees are in further appeal before us. ITA

No.1177/Chny/2024 arises out of an order passed by learned



Commissioner of Income Tax (Appeals)-20, Chennai [CIT(A)] on 11-03-
2024 confirming penalty levied by Ld. AO u/s. 270A of the Act on 28-09-
2022 for under-reporting of income. The grounds of appeal read as

under: -

1. The CIT(A) erred in confirming the penalty levied u/s 270A of the Act.

2. The CIT(A) failed to note that penalty can be levied u/s 270A only if there is any
underreporting or misreporting of income identified during the assessment proceedings.

3. The CIT(A) failed to note that the question of levy of penalty u/s 270A does not arise
when no addition was made based on any incriminating material found during the search.
4. The CIT(A) erred in holding that residential status was disclosed on the basis of
search finding. He failed to note that the Appellant voluntarily filed the return of income
under "resident” status.

5. The CIT(A) failed to note that the return filed u/s 153A takes the place of original
return of income u/s 139 and thus AO erred in comparing the income declared ii) the earlier
original return of income, which does not exist.

6. The CIT(A) failed to note that the return filed u/s 153A takes the place of original
return of income u/s 139 and thus there is no underreporting or misreporting of income.

7. The CIT(A) failed to note that the AO had not considered the request for grant for
immunity u/s 270AA which she was fully eligible.

8. The CIT(A) failed to adjudicate on all the grounds raised by the Appellant.

The Ld. AR advance arguments assailing the impugned penalty on the
ground that the return as filed by the assessee u/s 153A has been
accepted in toto. The Ld. Sr. DR supported the action of lower
authorities. Having heard rival submissions and upon perusal of case
records, our adjudication would be as under.

2. Facts leading to imposition of penalty are that the assessee was
subjected to search and an assessment was framed u/s 153A on 31-03-
2022 wherein the returned income filed by the assessee u/s 153A for
Rs.45.44 was accepted. However, penalty proceedings u/s 270A was
initiated in the assessment order for under-reporting of income
consequence of mis-reporting. Accordingly, a show-cause notice was
issued on same date which was followed by another notice on 05-09-
2022. The assessee submitted that as soon notice u/s 153A was issued,



it filed return of income and voluntarily admitted income of Rs.45.44
Lacs. Further, due taxes were paid on the same. It was also submitted
that no incriminating material was found during search.

3. However Ld. AO noted that the assessee was showing his status
as non-resident consistently and did not disclose true income. Once
notice u/s 153A was issued, residential status was changed to that of
resident and taxes were paid. Therefore, the provision of Sec.
270A(9)(a) would apply for wunder-reporting in consequence of
misreporting of income. Accordingly, Ld. AO levied penalty of Rs.24.46
Lacs.

4. The Ld. CIT(A) held that in terms of provisions of Sec.270A(3)(i)(a),
when the income is assessed for the first time, difference between
income assessed and income determined u/s 143(1), constitute under-
reporting of income. Though the assessee had certain sources of
income, the same was not disclosed in the regular return of income. This
income includes income earned from Cyprus, USA and Gifts etc. The
assessee chose to disclose the same in the return of income filed u/s
153A. The penalty provisions do not differentiate between voluntary
disclosure made by the assessee or disclosure made by the assessee
based on incriminating material. If there is under reporting and such
under reporting is on account of instances mentioned in Sec. 270A(9)
then it was to be treated as a case of under reporting as a consequence
of misreporting. Accordingly, the penalty was confirmed against which
the assessee is in further appeal before us.

5. It emerges that the assessee was subjected to search proceedings
and filed return of income u/s 153A. Undisputedly, the same has been

accepted by Ld. AO in toto. It could be seen that the assessee reflected



his status as non-resident whereas in return of income filed u/s 153A, the
status has been shown to be that of resident and accordingly, the
income earned from foreign sources have also been included in the
offered income. We concur with the submissions of Ld. AR that deriving
status of the assessee would involve certain calculation of number of
days during which the assessee was resident in India. The said
calculations may have been overlooked by the assessee and the
assessee, in such a case, would not offer foreign income in its return of
income. Nevertheless, this same has been corrected by the assessee in
subsequent return of income which has been accepted and no
discrepancy has been found in the same. The assessee has duly paid all
the taxes. We are of the considered opinion that penalty is not automatic
in nature. The provisions of Sec. 270A(6) provide that the under-
reporting of income shall not include the amount of income in respect of
which the assessee offers an explanation and lower authorities accept
the explanation to be bona-fide. We find that the explanation of the
assessee was a plausible one and the same could be accepted. Under
these circumstances, imposition of penalty could not be held to be
justified. Therefore, we delete the same and allow the appeal of the
assessee.

6. Facts in ITA No.1176/Chny/2024 are quite identical. The returned
income as filed by the assessee has been accepted. The assessee has
offered to tax certain bank credits in return of income. Accordingly, Ld.
AO has levied penalty of Rs.13.92 Lacs. The Ld. CIT(A) has confirmed
the same on similar lines. Aggrieved, the assessee is in further appeal
before us.



7.  Considering the fact that the returned income has been accepted
and due taxes have been paid by the assessee, taking the same view,
we delete the impugned penalty. In our considered opinion, this is not a
fit case for levy of penalty. Therefore, we delete the same and allow the
appeal of the assessee.

8. Both the appeals stand allowed.

Order pronounced on 12" August, 2024
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